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United States Court of Appeals for the 
District of Columbia 

1 Endorsed: United States Court of Appeals i’or the 

District of Columbia. Filed Jul 12 1940. Joseph 
W. Stewart, Clerk. 

April Term, 1940. 

7693 | 

James C. Fogle et al., Appellants , 

i 

I 

VS. i 

i 

! 

General Credit, Inc., Appellee. 

Memorandum and Order 

On June IS, 1940, appellants field a motion to ha^e the 
record in No. 746S, Fogle v. General Credit, Inc., j(Civil 
Action No. 2367, District Court) made a part of the record 
in the present appeal and to have the briefs filed in this 
Court in No. 7468 treated as the briefs on the present ap¬ 
peal, to which motion appellee consents. 

It appears that in No. 7468 this Court reversed the de¬ 
cree of the District Court and remanded the case because 
of the absence of findings of fact. On the remand, tho Dis¬ 
trict Court made findings of fact and conclusions Of law 
and entered its judgment thereon, from which the present 
appeal was taken. 

It is, therefore, ordered by the Court that the record in 
No. 746S be, and it is hereby, made a part of the record on 
this appeal, (the printer in printing the record herein to 
incorporate copies of the printed record filed in No. 7468) 
and that the parties be, and they are hereby, allowed to use 
the available briefs in the Clerk’s office in No. 7468 gs the 
briefs on the present appeal, said briefs to be endorsed with 
the number of this case. 

Dated July 12, 1940. 

A true Copy. 

Test: JOSEPH W. STEWART, Per Curiam. | 

Clerk of the United States Court of Appeals j 
(Seal) for the District of Columbia 


i 
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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Civil Action No. 2367. ! 

James C. Fogle and The City Bank, a corporation, 

Plaintiffs, 

vs. 

j 

General Credit, Inc., a corporation, Defendant, 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court o^ the 
United States for the District of Columbia, ait the 
City of Washington, in said District, at the tlimes 
hereinafter mentioned, the following papers kvere 
filed and proceedings had, in the above-entitled 
cause, to wit: 

I 

1 Complaint for Mandatory Injunction 

Filed April 12 1939 

i 

In the District Court of the United States 
For the District of Columbia 

i 

Civil Action No. 2367 

James C. Fogle, 738 Ninth Street, S. E., Washington, D. C. 

and 

The City Bank, a corporation, 9th St. and Mass. Ave., 
N. W., Washington, D. C., Plaintiffs, 

vs. 

General Credit, Inc., a corporation, Hill Building, Wfash- 

ington, D. C., Defendant. 

1. On January 5, 1939, plaintiff James C. Fogle pur¬ 
chased from one Georgetown Motors, Inc., a corporation 
heretofore doing business in the District of Columbia, a 
certain 1938 Plymouth tw^o-door sedan automobile, Serial 


I 
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2 JAMES C. FOGLE ET AL. VS. GENERAL CREDIT. INC. 

No. 10542389, Engine No. P6-128183, for the agreed pur¬ 
chase price of $625.00. 

In part payment thereof, said plaintiff Janies C. Fogle de¬ 
livered to said Georgetown Motors, Inc., his 1934 Plymouth 
automobile, for which an allowance of $225.00 was made, 
and further paid the sum of $400.00 balance, being a cer¬ 
tain cashier’s check drawn by the plaintiff The City Bank, 
payable to the order of said Georgetown Motors, Inc. 

2. Said sum of $400.00 was advanced by plaintiff The 
City Bank on said January 5, 1939, to the plaintiff James 
C. Fogle, as a loan on account of the purchase price of said 
automobile from said Georgetown Motors, Inc., and was to 
be and was secured by a chattel mortgage on the said auto¬ 
mobile purchased as aforesaid. 

3. Prior thereto and on November 30, 1938, without any 

knowledge by the plaintiffs or either of them in 

2 respect thereof, said Georgetown Motors, Inc. had 

executed and delivered to defendant General Credit, 

Inc., a certain blanket chattel mortgage in the aggregate 

sum of $1,005.00, which mortgage purported to be secured 

on four certain used automobiles then and thereafter in 

the possession of said Georgetown Motors, Inc., one of 

which was the said 1938 Plymouth sedan which was sold to 

•> 

plaintiff James C. Fogle as aforesaid. 

Said blanket chattel mortgage purported to be recorded 
on December 7, 1938 in the office of the Recorder of Deeds 
of the District of Columbia. 

On or about December 7, 1938, said Georgetown Motors, 
Inc., further purported to assign and deliver to defendant 
General Credit, Inc*., among others, the certificate of title 
for the said 1938 Plymouth sedan which was sold by said 
Georgetown Motors, Inc. to plaintiff James C. Fogle, as 
aforesaid. 

4. Georgetown Motors, Inc., a corporation, was engaged 
in business as a dealer selling new and used automobiles in 
the District of Columbia until on or about January 15,1939, 
when said corporation became insolvent and ceased doing 
business. 

5. Defendant General Credit, Inc. asserts and now al¬ 
leges that it has a lien on said four automobiles, includ¬ 
ing the Plymouth sedan automobile sold to plaintiff James 
C. Fogle as aforesaid, arising from the supposed recorda- 
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j 

tion of said blanket chattel mortgage as aforesaid, but 
plaintiffs allege that said defendant permitted said George¬ 
town Motors, Inc. to retain the possession of and to display 
said automobiles, including the Plymouth sedan sold to 
plaintiff James 0. Fogle, on its showroom floors and gave 
said Georgetown Motors, Inc*., full possession thereof and 
all indicia of ownership, whereby said Georgetown Motors, 
Inc. was enabled to hold itself out to the public in thd Dis¬ 
trict of Columbia and to the plaintiffs herein as the owner 
of said automobile with full right, title and interest Vhich 
it could convey to bona fide purchasers thereof, 
3 free and clear of any liens or claims thereon. : 

6. That plaintiffs, James C. Fogle as purchaser, 
and The City Bank, lender of the balance of the purchase 
price, acted in full reliance upon the indicia of ownership 
conferred upon said Georgetown Motors, Inc., as aforesaid, 
and without any actual notice whatever of any aljeged 
claims or liens. 

7. The plaintiff, James C. Fogle, is engaged in the jbusi- 
ness of real estate salesman, and it is necessary in j such 
business that he have an automobile. The plaintiffs j have 
demanded that the defendant deliver to the plaintiffjs the 
said certificate of title, which demand has been refused. 
By reason of such refusal, the plaintiff James C. Foglje, al¬ 
though he has possession of the said automobile, is upable 
to secure license tags or registration card, and therefore is 
unable to use said automobile. 

8. The plaintiffs state that unless the defendant is com¬ 
pelled to immediately deliver up said certificate of title) free 
and clear of any alleged liens or claims, they will suffer 
irreparable injurv and damage. 

WHEREFORE, plaintiffs demand: 

1. That a rule to show cause issue herein directed to 
the defendant, requiring it to appear and show cause, if 
any, why it should not be required during the pendency of 
this action to deliver to the plaintiffs the certificate of 
title for the said 1938 Plvmouth sedan, free and clear of 
any leins or claims. 

2. That upon final hearing of this cause, this court shall 
order and adjudge that the alleged lien of the defendant 
is void and unenforceable against the plaintiffs, and;that 
the plaintiff James C. Fogle, purchased said automobile 
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4 JAMES C. FOGLE ET AL. VS. GENERAL CREDIT, INC. 

for value free and clear of any alleged lien or claim of 
the defendant. 

4 3. For such other and further relief as to the 

Court may seem just and proper. 

JAMES C. FOGLE 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; 
that the facts therein stated upon my personal knowledge 
are true, and those stated upon information and belief, I 
believe to be true. 

JAMES C. FOGLE 

Subscribed and sworn to before me this 7th day of April, 
1939 

PAULINE E. HUXTEMAXX 
(Seal) Notary Public, D. C. 

QUINTER AND SOTHOROX 
By L. IT. SOTHOROX 
P M COOK 

Attorneys for Plaintiffs. 


Rule to Show Cause 

Filed April 12 1939 

# # # 

Upon consideration of the complaint of James C. Fogle, 
et ah, filed herein the 12th day of April, 1939, it is, by the 
Court, this 12th day of April, 1939, 

ORDERED, that the defendant General Credit, Inc. 
appear in this Court at 10:00 A. M. on the 18th day of 
April, 1939, and show cause, if any it have, why it should 
not be required during the pendency of this action to de¬ 
liver to the plaintiffs a certificate of title to 1938 Plymouth 
two-door sedan, serial Xo. 10542389, engine Xo. P6-12S1S3, 
free and clear of any liens or claims, provided a 
5 copy of this Rule be served upon it on or before 
the 14th day of April, 1939. 

F. DICKINSON LETTS 

Justice 
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i 

Marshal's Return 

i 

Served a copy of the above rule on within named Gen¬ 
eral Credit Inc. Bv serving P. A. Kincannon Ass’ti Sec’tv. 
PERSONALLY April 14, 1939. JOHN B. COLP0YS, IJ. 

S. Marshal in and for the Dist. of Columbia Bv E. A. 

* : 

Carusi—Deputy U. S. Marshal 0. 


Answer to Com plaint and Rule to Show Cauife 

Filed April 20 1939 I 

# •* * 

First Defense 

1 and 2. Answering paragraphs 1 and 2, defendant says 
that it has no knowledge sufficient to form a belief. | 

3. Defendant admits that on November 30, 1938, George¬ 
town Motors, Inc., executed and delivered to it a pertain 
chattel mortgage to secure a debt of $1,005.00 on fojur cer¬ 
tain automobiles, one of which was the 193S Plymouth 
Sedan, which is in controversy in this case, but denies that 

the plaintiffs did not have knowledge thereof, and 
6 avers the facts to be that they had knowledge 
thereof by operation of law: said chattel djeed of 
trust was recorded in the Office of the Recorder of ;Deeds 
for the District of Columbia on December 7, 193$, and 
designated as Instrument No. 30113. 

4. Defendant admits the allegation contained in para¬ 
graph 4. 

5. Defendant asserts and admits that it has a lien bn the 

automobile in controversy, and admits that it perbiitted 
Georgetown Motors, Inc. to retain possession of and to 
display said automobile, but at all times has retained the 
legal title thereto, and denies that it gave full possession 
thereof and all indicia of ownership thereto to thp said 
Georgetown Motors, Inc. and denies each and every! other 
allegation contained in paragraph 5. j 

6. As to paragraph 6, defendant has no information suf¬ 
ficient to form a belief. 

7. Defendant has no information sufficient to form a 
belief concerning the engagement of the plaintiff, Fogle, 
but admits that he has requested the defendant to deliver 
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6 JAMES C. FOGLE ET AL. VS. GENERAL CREDIT, INC. 

the said certificate of title and that such demand has been 
refused, and as to the other allegations contained in para¬ 
graph 7, it has no information sufficient to form a belief. 

8. Defendant denies the allegation contained in para¬ 
graph 8. 

Second Defense 

Plaintiffs’ claim in and to the said automobile and the 
title certificate thereto is inferior to the rights and claims 
of the defendant therein, as a matter of law. 

Counter-Claim 

1. The plaintiffs are indebted unto the defendant in the 
sum of Three Hundred Fifty Dollars, ($350.00), together 
with counsel fees, by reason of the following facts: 

2. That on, to-wit, November 30, 1938, Georgetown 

7 Motors, Inc., the then owner of the automobile in¬ 
volved in this cause, executed a chattel mortgage in 

favor of the defendant in the sum of Three Hundred Fiftv 

% 

Dollars, ($350.00) on the said automobile; that said chattel 
mortgage was duly recorded in the Office of the "Recorder 
of Deeds for the District of Columbia on December 7, 1938, 
designated as Instrument No. 30113; that the note secured 
by said instrument became in default and demand was 
duly made for payment thereof. That the payment was 
not made. 

3. That the plaintiffs took possession of the said auto¬ 
mobile and exercised ownership and dominion thereof and 
converted same to their use, to the damage of the plaintiff 
in the sum of Three Hundred Fifty Dollars, ($350.00), to¬ 
gether with interest, costs and counsel fees. 

4. That the said chattel mortgage provides, among other 
things, that the defendant, in the event of default in the 
payment of the note secured thereby, had the right to take 
possession of the said property, and dispose of same pur¬ 
suant to the terms of said agreement, but the plaintiffs 
have failed and refused to allow the defendant so to do 
and have refused to deliver the said automobile to it. 

Wherefore, the premises considered, defendant prays: 

1. That the Complaint against it should be dismissed. 

2. That a judgment be rendered in favor of the defen¬ 
dant in the sum of Three Hundred Fifty Dollars, ($350.00), 
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i 

i 

together with interest, costs and attorneys fees, or in lieu 
thereof, that the plaintiffs be ordered to return and de¬ 
liver the said automobile to the defendant herein, oir, that 
the said automobile be foreclosed in equity and a receiver 
be appointed if the Court deems it advisable, to sell! same, 
and from the proceeds thereof, to first pay the claim of 
the defendant, its interest, costs and attorney’s fee, and 
to pay over any balance from said sale to such person 
S or persons legally entitled thereto. 

3. And for such other and further relief as the 
Court may deem just and proper. 

GENERAL CREDIT, IN<J. 

By W R LTTCHENBERG I 
Counsel 

W R LITCHENBERG 
Attorney for Defendant. 

District of Columbia, ss: 

Personally appeared W R Litchenberg, who being first 
duly sworn according to law deposes and says that lie is a 
duly authorized agent of General Credit, Inc., a corpora¬ 
tion, and that he has read the foregoing Answer and Coun¬ 
ter-Claim by him subscribed, and knows the coptents 
thereof: that the matters and things therein stated of his 
own personal knowledge are true and those stated! upon 
information and belief, he believes to be true. 

WR LITCHENBERG 

Subscribed and sworn to before me this 20 day of jVpril, 
1939. 

CHARLES E. STEWART, 
Clerk . i 

By ANDREW A. HORNER ! 

Asst. Clerk 


9 Order 

Filed April 20 1939 ; 

# # * 

This cause came on to be heard upon the complaint! filed 
herein April 12, 1939, the rule issued thereon, and the an- 
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swer of the defendant to said complaint, and rule; the same 
having been duly considered by the Court and consented 
to by counsel for the respective parties, it is, this 20th day 
of April, 1939, 

ORDERED, that the defendant deliver to the plaintiffs 
a certificate of title to 1938 Plymouth two-door sedan, 
Serial No. 10542389, Engine No. P6-128183, free and clear 
of any liens or claims; provided, however, that the plaintiff 
The City Bank of "Washington file herein a bond with surety 
to be approved by the Court, in the maximum penalty of 
Five Hundred ($500.00) Dollars, conditioned for the pay¬ 
ment of such costs and damages as may be incurred or suf¬ 
fered by the defendant, and any judgment that may be 
rendered in favor of the defendant on the counter-claim. 

This injunction is granted for the reason that it appears 
by the complaint and answer that it is necessary that the 
plaintiff James C. Fogle use said automobile in his busi¬ 
ness; that said plaintiff, without the certificate of title, 
cannot secure license tags or registration card, and is un¬ 
able to use same; and that unless this injunction is granted 
the plaintiff James C. Fogle will suffer irreparable dam¬ 
age and injurv. 

AND IT IS FURTHER ORDERED, that this cause be 
advanced for trial. 

JOSEPH W COX 
Justice 

We consent: 

W R LITCHENBERG 
Attorney for Defendant 

QUINTER AND SOTHORON 

Bv L HAROLD SOTHORON 

P MICHAEL COOK 
Attorneys for Plaintiffs 


10 Reply to Counterclaim 

Filed April 29 1939 

# # m 

(1) Plaintiffs deny they are indebted to the defendant in 
the sum of $350.00, together with counsel fees, or any other 
amount. 
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(2) Plaintiffs admit the averments of paragraph (2), ex¬ 
cept that they have no knowledge or information sufficient 
to form a belief as to the allegation that the note secured 
by said chattel mortgage became in default, or tljiat de¬ 
mand was made for payment thereof, or that payment was 
not made. 

(3) The plaintiffs admit that they have possession of 
said automobile, but deny that they converted same. 

(4) Plaintiffs are without knowledge or information suf¬ 
ficient to form a belief as to the averments of paragraph 
(4), except that they admit that they have refused: to de¬ 
liver said automobile to the defendant. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiffs pray that the defendant’s countcrclaiih filed 
herein be dismissed. 

QUINTER AND SOTHORON 
Bv L HAROLD SOTHORON! 

P MICHAEL COOK 
Attorneys for Plaintiffs 


11 Decree Dismissing Complaint and for Judg¬ 
ment for Defendant on Counterclaim 

Filed May 23 1929 j 

* # * 

This cause coming on to be heard at this term of {Court 
upon the pleadings, and admitted evidence as submitted 
to the Court by counsel in open Court, and the Court hav¬ 
ing jurisdiction of the subject matter and the parties, and 
upon consideration of the admitted facts, and it appearing 
to the Court that the defendant, General Credit, Inc. jis the 
holder of a recorded chattel mortgage on a certain 1938 
Plymouth Sedan Automobile, Serial Number 10542389, 
Motor Number P6-12S1S3, in the amount of $350.00| and 
that the automobile is in the possession of the plaintiffs, 
and it further appearing to the Court that the defendant 
is entitled to the automobile by virtue of its recorded chat¬ 
tel mortgage or in lieu thereof the satisfaction of its lien 
in the amount of $350.00, it is, by the Court, this 23rd day 
of May, 1939. 
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ADJUDGED, ORDERED and DECREED, That the 
Complaint should be and is herebv dismissed, and it is 
FURTHER ADJUDGED, ORDERED and DECREED, 
That the defendant shall have judgment, and judgment is 
hereby granted in favor of the defendant, General Credit, 
Inc., against the plaintiffs for the possession of the auto¬ 
mobile above described, or in lieu thereof the sum of 
$350.00. 

BY THE COURT: 

DANIEL W. O’DONOGHUE, 
Justice. 

Approved as to form 
MICHAEL COOK 
by \VM R LITCHEXBERG 
Atty for Pltfs. 

12 Notice of Appeal 

Filed June 2 -1939 

* # * 

Notice is hereby given this 2nd day of June 1939, that 
James C. Fogle and The City Bank hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
23rd day of May, 1939, in favor of General Credit, Inc. 
against said James C. Fogle and The City Bank. 

QUIXTER AND SOTHORON 
By P MICHAEL COOK 

Attorney for Plaintiffs 


June 2 -1939. 


Memorandum 


Bond ($250.00) on appeal - filed. 
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13 Stipulation Designating Record 

Filed June 5 1939 

* * * 

It is hereby stipulated and agreed by and between the 
parties hereto, by their counsel, that the Clerk include in 
the Transcript of the Record on appeal the following p 

(1) Complaint for Mandatory Injunction and Rule to 
show cause, filed April 12, 1939. 

(2) Answer to Complaint and Rule to show cause & 
counterclaim, filed April 20, 1939. 

(3) Order for delivery of title, filed April 20, 1939L 

(4) Reply to Counterclaim, filed April 29, 1939. 

(5) Order dismissing Complaint and entering Judginent 
on Counterclaim, filed May 23, 1939. 

(6) Notice of Appeal, filed June 2, 1939. 

(7) This Stipulation as to record, filed June 5, 1939. 

QUINTER AND SOTHORON 
By L HAROLD SOTHORON 

P MICHAEL COOK 
Attorneys for Plaintiffs ! 

W R LITCHENBERG j 

Attorney for Defendant j 


14 District Court of the United States 

For the District of Columbia 

| 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 13, botji in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 2367, 
Civil Action wherein James C. Fogle, et al., are Plaintiffs 
and General Credit, Inc., a corporation, is Defendant, as 
the same remains upon the files and of record in jsaid 
Court. j 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 7468 James C. Fogle et al., 
Appellants, vs. General Credit, Inc. &c. United States 
Court of Appeals for the District of Columbia Filed Jul 
11 1939 Joseph W. Stewart, Clerk 
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JAMES C. FOGLE ET AL. VS. GENERAL CREDIT, INC?. 

United States Court of Appeals for the 

District of Columbia 

_ ! 

13 District Court of the United States for thje 

District of Columbia 

Civil Action No. 2367 

James C. Fogle and The City Bank, a corporation, 

Plaintiffs , 
vs. 

General Credit, Inc., a corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia; at the 
City of Washington, in said District, at thb times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

14 In the District Court of the United States for 

The District of Columbia j 

Civil Action No. 2367 j 

James C. Fogle (738 Ninth Street, S. E., Washington,! D. C.) 
and The City Bank, a corporation (9th St. and Mass. 
Ave., N. W., Washington, D. C.), Plaintiffs, 

vs. 

General Credit, Inc., a corporation, (Hill Building, 
Washington, D. C.), Defendant. 

Memorandum, 

April 12 1939 

Complaint for Mandatory Injunction—filed. 

i 

- i 

Findings of Fact and Conclusions of Law j 

Filed March 14 1940 j 

* * * 

i 

The plaintiffs herein filed a Complaint for mandatory in¬ 
junction against the defendant for the cancellation and void- 
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ing of a lien on an automobile claimed by the defendant by 
virtue of an unpaid chattel mortgage held by the defen¬ 
dant, the plaintiffs claiming that the defendant had per¬ 
mitted Georgetown Motors a retail dealer to retain posses¬ 
sion of and to display the automobile on its show- 

15 room floors and giving said dealer full possession 
thereof and all indicia of ownership, and enabling it 

to hold itself out to the public as the owner of said automo¬ 
bile, with full right, title and interest which it could convey 
to bona fide purchasers, free and clear of any liens or 
claims. 

The defendant answered, claiming that the chattel mort¬ 
gage was properly recorded pursuant to law, in the Office of 
the Recorder of Deeds of the District of Columbia, and 
denied that it gave full possession thereof and all indicia 
of ownership thereto to the said Georgetown Motors and 
denied all other allegations in connection therewith, and 
further, claiming by way of counterclaim that the plain¬ 
tiffs had converted the automobile and the interest of the 
defendant therein, being $350.00. and prayed for a judg¬ 
ment in that amount. 

The case coming on for hearing on the Complaint, An¬ 
swer and Counterclaim, and Reply, the Court makes find¬ 
ings of fact and states conclusions of law as follows: 

Findings of Fact 

On November 30, 1938, Georgetown Motors, Inc., a dealer 
in new and used automobiles in the District of Columbia, ex¬ 
ecuted and delivered to the defendant, General Credit, Inc., 
a chattel mortgage in the aggregate amount of $1,005.00, 
secured on four used automobiles then in possession of said 
Georgetown Motors, Inc. One of the automobiles included 
in this chattel mortgage was a 1938 Plymouth Sedan en¬ 
cumbered thereby in the amount of $350.00. This chattel 
mortgage was duly recorded on December 7, 1938, in the 
Office of the Recorder of Deeds for the District of Colum¬ 
bia. On December 7, 1938, Georgetown Motors, Inc. 

16 assigned and delivered to the defendant the certif¬ 
icate of title to said 1938 Plymouth Sedan, and the 

defendant retained possession of said certificate until after 
this suit was filed. 
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Georgetown Motors, Inc. retained possession of said auto¬ 
mobiles and with the knowledge of the defendant, displayed 
same on its salesroom floor, for sale to the public, until 
January 5, 1939. It was agreed between deft. & George¬ 
town Motors that no sale was to be made until lien in favor 
of deft, was paid & satisfied. 

On. January 5, 1939, the plaintiff James C. Fogle pur¬ 
chased from Georgetown Motors, Inc. the 1938 Plymouth 
Sedan for an agreed purchase price of $625.00, and in pay¬ 
ment thereof delivered to said Georgetown Motors, Inc. his 
1934 Plymouth automobile, for which he was given; credit 
in the sum of $225.00, and a cashier’s check in the Sum of 
$400.00 drawn by the plaintiff The City Bank to the order 
of said Georgetown Motors, Inc. The said $400.00 was ad¬ 
vanced by the plaintiff The City Bank to the plaintiff I James 
C. Fogle as a loan on account of the purchase price, and was 
secured by a chattel mortgage on said automobile. Neither 
plaintiff had actual knowledge of the mortgage. 

The plaintiff James C. Fogle took possession of said auto¬ 
mobile under temporary or dealer’s tags, and made demand 
on the said Georgetown Motors, Inc. for the certificate of 
title, and learning it was in the possession of the defen¬ 
dant, made demand upon it. Georgetown Motor^, Inc. 
never paid or satisfied the lien. 

Georgetown Motors, Inc., on or about January 15^ 1939, 
became insolvent and ceased doing business. 

17 Conclusions of Law 

The defendant’s mortgage having been properly re¬ 
corded as provided by Title 25, Section 177 of the District 
of Columbia Code, and plaintiffs having notice thereof by 
operation of law, it has priority against any subsequent 
purchaser of the automobile involved to the extent bf the 
mortgage obligation of Three Hundred and Fifty Dbllars, 
($350.00). 

The defendant having properly recorded the chattel 
mortgage as provided by law, and plaintiffs having notice 
thereof by operation of law, the claim of the defendant is 
paramount and should prevail. 

The Complaint should therefore be dismissed and a;judg¬ 
ment in the amount of $350.00 be granted in favor bf the 
defendant against the plaintiffs. 
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JAMES C. FOGLE ET AL. VS. GENERAL CREDIT, INC. 


It is so ordered and counsel will prepare and submit de¬ 
cree accordingly. 


DANIEL W. O’DONOGHUE 
Justice. 


Final Order Dismissing Complaint and for Judgment for 
Defendant on Counterclaim 

Filed April 22 1940 

# # * 

This action came on to be heard at this term, and there¬ 
upon, upon consideration thereof, it is, this 22nd day of 
April, 1940. 

ADJUDGED, That the complaint be and the same is 
hereby dismissed, and it is 

18 FURTHER ADJUDGED, That the defendant re¬ 
cover against the plaintiffs the sum of Three Hun¬ 
dred Fifty ($350.00) Dollars, being; money payable by them 
to the defendant by reason of the premises. 

DANIEL W. O’DONOGHUE 

Justice 

Approved as to form: 

QUINTER AND SOTHORON 
Bv L HAROLD SOTHORON 
P MICHAEL COOK 

Attorneys for Plaintiffs 

W. R. LICHTENBERG 

Attorney for Defendant 


Notice of Appeal 

Filed April 30 1940 

* # # 

Notice is hereby given this 30" day of April, 1940, that 
James C. Fogle, and The City Bank hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 22nd 
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day of April, 1940 in favor of the defendant, General Credit, 
Inc. against said Janies C. Fogle and The City Bank; 

L HAROLD SOTHORON 
P MICHAEL COOK 

Attorneys for Plaintiffs 


19 Stipulation Designating Record 

Filed May 13 1940 j 

# # * 

It is hereby stipulated and agreed by and between the 
parties hereto, by their counsel, that the Clerk include in the 
Transcript of the Record on appeal the following: 

(1) Findings of Fact and Conclusions of Law filed March 
14,1940. 

(2) Order Dismissing Complaint and for Judgment for 
Defendant on Counterclaim, filed April 22,1940. 

(3) Notice of Appeal filed April 30, 1940. 

(4) This Stipulation as to record, filed May 13,1940. 

QUTNTER AND SOTHORON 
By L HAROLD SOTHbRON 
P MICHAEL COOK 

Attorneys for Plaintiffs 

W R LICHTENBERG | 
Attorney for Defendant 


20 District Court of the United States for the ! 

District of Columbia 

| 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court; of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 6, both inclusive, 
to be a true and correct transcript of the record, accbrding 
to stipulation of counsel herein filed, copy of which i$ made 
part of this transcript, in cause No. 2367, Civil Action, 
wherein James C. Fogle, et al., are Plaintiffs and General 
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Credit, Inc., a corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF. I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 4th day of June, 1940. 

C. E. STEW r ART, 

(Seal) Clerk 

Endorsed on Cover: No. 7693. James C. Fogle et al., 
Appellants, vs. General Credit, Inc. &c. United States 
Court of Appeals for the District of Columbia Filed Jun 8- 
1940 Joseph \V. Stewart, Clerk. 




N : T f. O ST A T hS 
C'OUV1T OFA'.^eALSfOn'’ HE 
-,;s» HM l v)F COLUWIMA 


rr. 0 ^ 1u <0 

\ ±lw i; I Z 0 


<7 


CL-.^C */■'• aA-'V***' 




CLV^^ 


IN THE 

tSJmteti States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 


April Term, 1939 . 


7*> fJ> 

No. t 468 . 

Special Calendar. 


James C. Fogle and The City Bank, A Corporation, 

Appellants, 

v. 

General Credit, Inc., A Corporation, Appellee. 


BRIEF FOR APPELLEE. 


William R. Lichtenberg, 
Joseph B. Danzansky, 
Counsel for Appellee. 


Press or Byron S. Adams, Washington*. D. C. 






















INDEX. 


Statement of the Case.. 
Summary of Argument 
Argument.. 




page 


i 

i 


1 

3 

3 


CASES CITED. 

Bos v. Holleman Auto Co., 225 N. W. 1; 246 Mich. 

578 .i 13 

Clarke Bros. v. McNatt, 132 Ga. 610, 64 S. E. 795. .1 10 
Coca-Cola Bottling Co. v. Feliciano, 89 Pac. (2d)| 

686.. . j 13 

Commercial Credit Company v. Phoenix Hudsoni 

Essex, Inc., 33 Ariz. 56; 262 P. 1.! 12 

Crenshaw v. Wilkes, 134 Ga. 684, 68 S. E. 498_i 10 

Drown v. Tough, 38 S. W. (2d) 736; 225 Mo. App.i 

1017.| 12 

Enders v. Mara Riekenbacker Co., 243 Mich. 5;j 

219 N. W. 719.| 14 

Evans v. Home Ins. Co. of New York, 82 S. W. | 

(2d) 111 (1935) .i 12 

Ferris v. Langston, 253 S. W. 309.j 12 

Finance & Guaranty Co. v. Defiance Motor Truck! 

Co., 145 Md. 94,125 Atl. 585 .' 6 

Flynn v. Garford Motor Truck Co. Inc., 149 Wash, j 

264, 270 Pac. 806 ... j 10 

General Credit, Inc. v. Universal Credit Company, i 

69 App. D. C. 80, 99 Fed. (2d) 115.;3,4 

Gump Investment Co. v. Jackson, 142 Va. 190, 128! 

S. E. 506 .| 6 

Hammond Motor Co. v. Warren, 113 Kan. 44; 213 i 

P. 810 ..,15 

Harkness v. Russell, 118 U. S. 663 . j 3 

Hostetler v. National Acceptance Corporation, 36 j 

Ohio App. 141,172 N. E. 851.j 9 

Isaacson v. Trimble, 72 S. W. (2d) 111.j 14 

Ittelson v. Hagan, 222 N. W. 145; 245 Mich. 56.. j 13 

Kelly v. Loft, 235 N. W. 250, 253 Mich. 552. 1 13 

j 


i 

I 





















11 


Index Continued. 


Page 

Kerbey v. Western States Securities Co., 31 Ariz. 

104, 250 Pac. 766 . 10 

Lyon v. Nourse, 104 Wash. 309, 176 Pac. 359_ 10 

Mathes v. Westchester Fire Insurance Co. of N. Y., 


Miller v. Ammon, 145 U. S. 421. 14 

Moore v. Ellison, 82 Colo. 478, 261 Pac. 461. 8 

C. A. Oesterman Inc. v. King Auto Fin. Co., Ill 

N. J. Law 119; 166 Atl. 704. 12 

Pac. Fin. Co. v. Gherna, 287 Pac. 304; 36 Ariz. 509. 12 

Quinn v. Gehlert, 291 S. W. 138 (Mo. App.). 14 

Rudolph v. Farmers Supolv Company, 131 Va. 

305, 108 S. E. 63S.. 6 

Scarborough v. Detroit Operating Co., 239 N. W. 

344; 256 Mich. 173. 14 

Southern Wisconsin Acceptance Corp. v. Pauli, 

192 Wis. 548, 213 N. W. 317. 9 

State of Missouri ex rel. Conn. Fire Ins. Co. of 
Hartford, Connecticut, v. Argus Cox et al. 
Judges of the Springfield Court of Appeals, 

268 S. W. 87 . 15 

Sullivan v. Gault, 299 S. W. 1116 (Mo. App.). 14 

Texas Employer’s Casualty Co. ct al., v. Helm, 

et al., 295 S. W. 954 . 8 

Thomas v. Mullins, 149 S. E. 494; 153 Va. 383.... 12 

Weaver v. Lake, 4 S. W. (2d) 834. 14 

Wilson Motor Co. v. Jenkins, 284 S. W. 190 (Mo. 

App.). 14 

Winakur v. Sapourn, 156 Md. 662, 145 Atl. 342.. 7 

STATUTES CITED. 

District of Columbia Traffic Act, 1929: 

43 Stat. 1119. 11 

44 Stat 812 11 

50 Stat. 29, c. 43, March 17,’i937; Title 31 of 1929 

D. C. Code, Supp. Ill. 4 

Tex. Rev. Stat. 1925, Art. 4000 . 8 

Title 25, Section 177, of the 1929 D. C. Code (Sec¬ 
tion 546 of the 1901 D. C. Code). 5 

Uniform Sales Act, Section 23 (2) (a).4,5,8,11 






















IN THE 


Untteb States Court of Appeals 

i 

FOR THE DISTRICT OF COLUMBIA, j 


April Term, 1939. 


No. 7468. 
Special Calendar. 


James C. Fogle and The City Bank, A Corporation, 

Appellants , 


v. 


General Credit, Inc., A Corporation, Appellee 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

i 

On November 30, 1938, Georgetown Motors, Inc.j an 
automobile dealer, executed and delivered to appellee, 
General Credit, Inc., a chattel mortgage secured! on 
four used automobiles then in the possession of said 
Georgetown Motors, Inc., and the automobile involved 
in this ease w r as encumbered in said mortgage in the 
amount of $350.00. 


That said chattel mortgage was recorded on Decem¬ 
ber 7, 1938, in the Office of the Recorder of Deeds for 
the District of Columbia. 

On January 5, 1939, the appellant Fogle purchased 
from Georgetown Motors, Inc. one of the used automo¬ 
biles encumbered by the aforesaid mortgage for an 
agreed purchase price of $625.00, and in payment there¬ 
of, traded in a used automobile for which he was given 
credit in the amount of $225.00, the balance of which 
was financed through the City Bank and a chattel mort¬ 
gage executed in favor of the City Bank on the said 
automobile. From November 30, 1938, to January 5, 
1939, Georgetown Motors, Inc., retained possession of 
the automobile involved in this case after which it was 
delivered to the appellants. The appellants neither ap¬ 
plied for nor received the certificate of title required 
by the Motor Vehicle Title and Registration Regula¬ 
tions of the District of Columbia. The title certificate 
was in the possession of the appellee during and 
after this period. Appelants filed a complaint for 
mandatory injunction to require delivery of said cer¬ 
tificate of title to them. Appellee consented to an 
order requiring the delivery of the certificate of title 
pendente life, conditioned upon the appellants giving 
bond in the sum of $500.00. 

A counterclaim was filed by the appellee claiming 
the sum of $350.00, representing the amount of the en¬ 
cumbrance on the automobile involved herein. The 
automobile remained in the possession of the appel¬ 
lants. That after a hearing in the lower Court the 
complaint was dismissed and a judgment entered for 
the appellee on its counterclaim in the amount of 
$350.00 for the conversion of the automobile. 


3 


SUMMARY OF ARGUMENT. 

j 

1. Under the circumstances of this case, a chattel 
mortgage on personal property properly recorded), ef¬ 
fectively passes title to the mortgagee whose rights 
cannot be defeated by a subsequent purchaser of; the 
property, notwithstanding the fact that the property 
may be in possession of the mortgagor who is a dealer 
in similar merchandise. 


2. Failure to comply with motor vehicle title laws 
has the effect of voiding a purported sale of an auto¬ 
mobile. 

ARGUMENT. 

i 

L ! 

Under the common law, the buyer of personal prop¬ 
erty acquires no better title to the property than j the 
seller had. 

Harkness v. Russell, 118 U. S. 663. 

The one recognized exception to the above statenient 
of the common law is that the owner of personal prop¬ 
erty may, under certain circumstances, bv his conduct, 
be precluded from denying the seller’s authority to 
sell. 

General Credit, Inc . v. Universal Credit Com¬ 
pany, 69 App. D. 0. 80, 99 Fed. (2d) 115. i 


It must be noted that in the General Credit case,;the 
court recognized the exception to the common law rule 
as stated in HarJcness v. Russell, supra, and basedj its 
decision upon the fact that the trust receipt upon 
which the claim was based was unrecorded and that 
Universal Credit was, by its conduct, precluded from 
denying the seller’s authority to sell. 


I 

! 

| 

i 

j 

i 

i 

I 
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It is admitted by the appellants in their brief (p. 
5) that there are no eases in this jurisdiction apply¬ 
ing the principles laid down in the ease of General 
Credit, Inc. v. Universal Credit Company, supra, to a 
situation where a chattel mortgage on property had 
been recorded pursuant to law. Therefore, we must 
look to the statutes in force and effect in the District 
of Columbia in determining the rights of the respective 
parties. 

Since the decision in the General Credit case, the 
Uniform Sales Act was enacted as a law in the District 
of Columbia. 50 Stat. 29, c. 43, March 17, 1937; Title 
31 of 1929 D. C. Code, Supp. III. Section 23 of said 
act is the applicable law in the controversy before the 
Court: 


“Sec. 23. Sale by a person not the owner.— 
(1) Subject to the provisions of this Act, where 
goods are sold by a person who is not the owner 
thereof, and who does not sell them under the au¬ 
thority or with the consent of the owner, the buyer 
acquires no better title to the goods than the seller 
had, unless the owner of the goods is by his con¬ 
duct precluded from denying the seller’s author¬ 
ity to sell. 

(2) Nothing in this Act, however, shall affect— 

(a) The provisions of any factors’ acts, record¬ 
ing acts , or any enactment enabling the apparent 
owner of goods to dispose of them as if he were 
the true owner thereof. 

Appellants, in their brief, have quoted the first para¬ 
graph of Section 23 of the above statute in applying the 
principles as apparently laid down by the cases cited. 
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The court’s attention is directed to paragraph (12) of 
the same section, in which it is stated: 

i 

i 

“Nothing in this Act, however, shall affect!—(a) 
the provisions of any * * * recording acts # f * 

i 

i 

A consideration of this subsequent provision will dif¬ 
ferentiate decisions in other jurisdictions from the ap¬ 
plicable law in the District of Columbia. 

Title 25, Section 177, of the 1929 D. C. Code (Section 
546 of the 1901 D. C. Code) provides for the recording 
of chattel mortgages as follows: j 

“177. Recording of bills of sale, chattel liiort- 
gages, and deeds of trust.—No bill of sale, liiort- 
gage, or deed of trust to secure a debt of any j per¬ 
sonal chattels whereof the vendor, mortgagor, or 
donor shall remain in possession, shall be valid or 
effectual to pass the title therein, except as be¬ 
tween the parties to such instruments and ajs to 
other persons having actual notice of it, unless the 
same be executed, acknowledged, and within; ten 
days from the date of such acknowledgment tiled 
in the office of the recorder of deeds and the Said 
filing of such instrument therein as aforesaid as 
to third persons not having notice of it as afore¬ 
said shall be operative only from the time within 
the said ten days when it is delivered to said rec¬ 
ord.” 

i 

I 

There is no dispute but that appellee complied \jrith 
the above statute by recording its chattel mortgage 
(R. 2). Therefore, appellee having complied withjthe 
statute in the protection of its rights by recording! its 
chattel mortgage, and its rights having further been 
protected by the Uniform Sales Act, supra, the court 
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should give full force and effect to the instrument upon 
which appellee relies. 

A careful examination of the authorities cited in the 
brief of the appellants discloses that practically all of 
the cases involve automobiles and that in each instance 
the automobile sold was a new one and not secondhand. 
The fact that the automobiles were new distinguishes 
those cases from the one at bar. 

For instance, in the case of Gump Investment Co. v. 
Jackson. 142 Ya. 190, 128 S. E. 506, the court in its 
opinion discussed the case of Rudolph v. Farmers Sup¬ 
ply Company, 131 Va. 305, 108 S. E. 638, quoting as 
follows: 

“ * * * It might well have been added that the 
very fact that the car was secondhand was suffi¬ 
cient to put the purchaser on notice as to possible 
recorded liens. 

The automobile involved in the case at bar was sec¬ 
ondhand (R. 2; appellants brief p. 2). Therefore, it ap¬ 
pears that the Virginia authorities cited by the appel¬ 
lants have no application to the case at bar but on the 
contrary if they did, they support the position of 
appellee. See Rudolph v. Farmers Supply Company, 
supra. 

Another case cited by appellants, Finance d Guar¬ 
anty Co. v. Defiance Motor Truck Co., 145 Md. 94, 125 
Atl. 585, is definitely in favor of the position taken by 
the appellee. In that case, it was contended that a 
manufacturer selling an automobile to a dealer under 
a conditional sales agreement was estopped from re¬ 
lying upon a statute making a record of such an agree¬ 
ment constructive notice to third persons because the 
manufacturer delivered the machine to the dealer for 
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resale, and thereby conferred upon the dealer! such 
obvious and apparent indicia of unconditional! own¬ 
ership that it was thereby enabled to sell the machine 
to an innocent purchaser who relied, and was entitled 
to rely, upon the apparent title which the dealeir had 
in the automobile. The court, however, said, if the 
purchaser had notice of the existence of the condi¬ 
tional agreement, he also had notice that the dealer, 
notwithstanding his possession of the machine* was 
not the unconditional owner thereof and that it was not 
apparent that the manufacturer could be estoipped 
from asserting a title of which he had given public 
notice in the very manner provided by the law, and 
that, while it might be inferred from the fact j that 
the conditional buyer of the automobile was an auto¬ 
mobile dealer that the buyer would resell the machine, 
it did not follow that the manufacturer must have 
known that he intended to resell it before he paid for 
it or that he was authorized to sell it before he paid 
for it. i 

The case before the court—and the record will so 
disclose—is identical in all respects to the case edited 
above, except that in the cited case there was a cojndi- 
tional sales contract properly recorded, while in: the 
one before the court there was a chattel mortgage 
properly recorded. 

The case of Windkur v. Sapourn, 156 Md. 662,! 145 
Atl. 342, cited in appellants brief (p. 9) has no applica¬ 
tion to the case before the court as the decision of I the 
court was based upon a subsequent instrument j in¬ 
tended as a defeasance of the prior recorded instru¬ 
ment. Further, the mortgagee permitted the title reg¬ 
istration of the automobile to remain in the name of 
the mortgagor, consequently a person who would lex- 
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amine the records in the Office of the Commissioner of 
Motor Vehicles, would find such registration and 
would consequently be placed in a position of being 
defrauded. Both of these situations taken together 
culminated in an adverse decision to the mortgagee. 
Certainly, there is no such situation in the case before 
the Court. 

In all of the other cases cited by appellants, the 
court’s attention is directed to the fact that although 
the instrument was recorded, there was some act which 
caused a defeasance. There is nothing in the case at 
bar which would suggest any such defeasance which 
could defeat the appellee’s claim. The recording 
statute was followed to the letter. Congress saw fit 
to protect a mortgagee if he complied with the re¬ 
cording statute by the passage of Section 23, (2) (a) 
of the Uniform Sales Act, supra, by providing in effect 
that under circumstances similar to the case at bar, 
where a chattel mortgage is recorded, the owner 
(mortgagee) is not precluded from denying seller’s 
authority to sell. 

In the case of Moore v. Ellison, 82 Colo. 478, 261 
Pac. 461, cited in appellants’ brief (p. 11) there was 
also a new car involved, and there were certain acts 
of defeasance proven which, as already pointed out, 
differentiates that case from the case at bar. 

In the case of Texas Employer } s Casualty Co. et ah, 
v. Helm, et al., 295 S. W. 954, cited in appellant’s brief, 
(p. 12), there were new cars involved and the mort¬ 
gagee saw the automobile in question after it was 
driven to the mortgagor’s place of business, and with¬ 
out asserting its claim actually saw an innocent pur¬ 
chaser drive the car away. In that case, there was also 
a Texas Statute involved (Tex. Rev. Stat. 1925, Art. 
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4000) which voided chattel mortgages on stock of mer¬ 
chandise which is to be exposed for sale. Therefore, 
that case is clearly distinguishable from the case at 

bar. 

Likewise, in Hostetler v. National Acceptance Cor¬ 
poration, 36 Ohio App. 141, 172 N. E. 851, cited in 
appellants’ brief (p. 13), the record showed that 
agents of the mortgagee knew that the car wgs im¬ 
mediately placed upon the showroom floor for the 
purpose of sale to such person who might be attracted 
thereby; that agents visited the showroom occasion¬ 
ally but did not keep a close check upon its mortgaged 
cars; that the mortgage was past due at time cajr was 
purchased by sub-vendee; that express terries of 
mortgage were that car was to be placed in garajgc of 
mortgagor, “to be used for exhibition purposes 
only”; that mortgagee expected to have dealer sell 
the car in ordinary retail manner and pay mortgage 
from the sales price. The court went so far in; that 

* case as to say in its decision: 

► 

“* * * and now to permit the mortgagee to as¬ 
sert its mortgage against the defendant an inno¬ 
cent purchaser in usual course of trade for Value 
and without notice would be, under the cirfutn- 
w stances of this case, a fraud upon such innocent 

party.” j 

i 

There was no such evidence adduced in this case,! and 
no like circumstances, as the record will clearly indi¬ 
cate. | 

*. Also, in the case of Southern Wisconsin Acceptance 

» Corp. v. Pauli , 102 Wis. 548, 213 N. W. 317, cited inj ap¬ 

pellants’ brief, (p. 13), there was an express agreenjient 
in the mortgage that the mortgagor was to sell! the 
property described in the mortgage and payment was 
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to be made to the mortgagee from the proceeds thereof. 

The case of Kerbey v. Western States Securities Co., 
31 Ariz. 104, 250 Pac. 760, cited in appellants’ brief, 
(p. 14), involved a new demonstrator and followed 
the Gump case, supra, and is distinguishable on the 
same grounds. 

The case of Crenshaw v. Wilkes, 134 Ga. 6S4, 68 S. E. 
498, cited in appellants’ brief, (p. 15), involved the 
sale of mining equipment in which the conditional ven¬ 
dee was selling it to the sub-vendee in consideration of 
the cancellation of a debt owing to sub-vendee. The 
vendor delivered the equipment directly to the sub¬ 
vendee and knew the reason for the purchase and 
everything concerning the agreement between the ven¬ 
dee and sub-vendee. This case was decided on the 
theory of defeasance and in the case at bar there is no 
evidence of any such agreement. 

In the case of Clarke Bros. v. McNatt, 132 Ga. 610, 64 
S. E. 795, cited by the appellants, (p. 15), there was a 
contract for the sale of lumber which provided that 
the vendee could sell the property, and is distinguish¬ 
able inasmuch as there is no such provision here. 

In the cases of Lyon v. Nourse, 104 Wash. 309, 176 
Pac. 359, and Flynn v. Garford Motor Truck Co. Inc., 
149 Wash. 264, 270 Pac. 806, cited in appellants’ brief 
(p. 15), the court held that the instruments were not 
recordable under the statutes in the State of Washing¬ 
ton and therefore the purported recordation thereof 
was ineffectual as against an innocent third person 
who purchased the property without notice. In the 
case at bar the instrument was recordable and com¬ 
plied with our statute in every respect. 

It is therefore respectfully submitted that upon con¬ 
sideration of all of the cases cited by the appellants, 
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none of them are similar to the case before the qourt. 
The appellee complied with the statute and is protected 
under the provisions of the Uniform Sales Act,, Sec¬ 
tion 23 (2) (a) supra. 


II. 

The District of Columbia Motor Vehicle Title; and 
Registration Regulations promulgated by the Commis¬ 
sioners of the District of Columbia, pursuant to; and 
under authority of the District of Columbia Traffic 
Act, 1929 (43 Stat. 1119) and as amended (44 iStat. 
812) and under the power of said Commission to! pre¬ 
scribe police regulations for the public welfare, jpro¬ 
vides among other things as follows: 

“Sec. 2. Certificate of title required.—(c) After 
January 1,1932, no person shall acquire or dispose 
of any used motor vehicle, or trailer within the! Dis¬ 
trict of Columbia unless a certificate of title Shall 
have been obtained by the person who disposes of 
it and shall have been assigned at the timp of 
transfer of ownership of the used motor vehicle 
or trailer to the person who acquires it. (d) After 
January 1, 1932, no person shall have any mjotor 
vehicle or trailer in his possession on a public 
highway, knowing or having reason to believe that 
the owner of it has failed to obtain a certificate of 
title therefor, except as otherwise provided in 
these regulations, (e) Anyone convicted of vio¬ 
lating paragraph (c) or (d) of this section shall 
for each such offense be fined not more than $500 
or imprisoned not more than 10 days, or both!” 

The certificate of title to the automobile involved 

i 

in the case before the court at no time was in the pos¬ 
session of the appellants but remained in the posses¬ 
sion of the appellee (R. 2). 

i 

i 



12 


The Courts have repeatedly held that the provisions 
of statutes and regulations promulgated pursuant 
thereunder, with respect to the furnishing of certifi¬ 
cates of title on the sale of automobiles, are mandatory. 

Drown v. Tough, 38 S. \Y. (2d) 736; 225 Mo. 
App. 1017, 

Drnus v. Home Ins. Co. of New York, 82 S. AY. 
(2d) 111 (1935), 

C. A. Orsfrnnan I nr. v. King Auto Fin. Co., Ill 
X. J. Law 119; 166 Atl. 704, 

Thomas v. Mullins. 149 S. E. 494; 153 Va. 383, 

Par. Fin. Co. v. (Iherna, 287 Pac. 304; 36 Ariz. 
509. 

Tn Ferris v. Langston , 253 S. \Y. 309, the Court held 

the sale of an automobile to be void, and that the true 

owner of the automobile prior to the purported sale 

was entitled to its possession, on the grounds that the 

statute relating to the sale of automobiles was manda- 

torv and invalidated even* sale not attended bv the 
• • •> 

passing of a bill of sale and the transfer of a tax re¬ 
ceipt, not only as respects the transferee, but also as 
respects third persons dealing with the transferee, such 
as mortgagees or purchasers. It was further held that 
every person is conclusively presumed to know the 
mandates of the law and his failure to comply 
makes his purchase void. The factual situation in the 
case before this Court is similar in all respects to 
the cases above cited and the purported purchasers in 
those cases, as in the instant case, were bound by the 
mandatory provisions of the law. 

Courts have gone even further, as in the case of 
Commercial Credit Company v. Phoenix Hudson Es¬ 
sex, Inc., 33 Ariz. 56; 262 P. 1, wherein it was held that 
when the legislature adopts a statute governing con- 
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tracts of any nature, that statute ipso facto, becomes 
part of the contract and the latter will be construed as 
though the statute were written into it. 

Hence, it cannot properly be argued by the appel¬ 
lants that the appellee herein is estopped from assert¬ 
ing its claim to ownership and possession because as 
seen from the above cases cited, it is not a question rel¬ 
egated to the discretion of a Court but, as shown, is 
mandatory. 

The purported sale is void. 

The law is well settled that a contract of sale an 
automobile is void unless there is a strict compliance 
with the provisions of the law relating to title certifi¬ 


cates. i 

In Coca-Cola Bottling Co. v. Feliciano, 89 Pac. ^2d) 
686, decided in 1939, the Court held that no title or in¬ 
terest in a motor vehicle registered pursuant toi the 
vehicle code passes to a purchaser until and unless the 
transfer of registration of such vehicle is made byj the 
Department of Motor Vehicles and the Department 
has issued a new certificate and registration card with 
respect to that vehicle. 

Hence, appellants, not having complied with i the 
statute, could receive no legal title to the automobile, 
nor are appellants entitled to possession as against; ap¬ 
pellee, they not having complied with the mandatory 
regulations regarding title. The following cases arje to 
the same effect and factually similar: 


Mallies v. Westchester Fire Insurance Co. of 
N. Y., 6 S. W. (2d) 66, 

Ittelson v. Hagan, 222 N. W. 145; 245 Mich.! 56, 
Bos v. Ilolleman Auto Co., 225 N. W. 1; 246 
Mich. 578, 

Kelly v. Loft, 235 N. W. 250, 253 Mich. 552. ! 
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Scarborough v. Detroit Operating Co., 239 N. W. 

344; 25(j Mich. 173, 

Wilson Motor Co. v. Jenkins, 284 S. AW 190 (Mo. 

App.), 

Quinn v. Gehlert, 291 S. AY. 138 (Mo. App.), 

Sullivan v. Gault, 299 S’. AY. 1116 (Mo. App.). 

Courts will not enforce illegal contracts, such as 
that involved in this case. 

Weaver v. Lake, 4 S. AY. (2d) 834, 

Isaacson v. Trimble, 72 S. AY. (2d) 111; 

In Enders v. Mara Rickenbacker Co., 243 Alich. 5; 
219 N. AY. 719, the Court held: 

“In view of the purpose and language of the 
statute making it a crime to sell an automobile 
without delivering an assigned certificate of title 
thereto, a sale or transfer in violation thereof is 
void, although not expressly so provided therein.” 

Therefore, even though our statute does not specific¬ 
ally state that such a contract is void, nevertheless, the 
failure to comply with the mandatory regulations in 
this respect has the effect under the law, of making the 
purported sale and transfer of the automobile void. 

A contract made in violation of a regulatory statute 
under the police power of the state is void and unen¬ 
forceable. 

Miller v. Ammon, 145 U. S. 421. 

Courts have extended the doctrine as hereinbefore 
outlined so far as to hold that a purported purchaser 
of an automobile who has failed to comply with title 
registration statutes has not even a sufficient interest 
in the automobile which would entitle him to recover 


on an insurance policy; this on the theory that ho has 
no insurable interest in the automobile. 

In State of Missouri ex rel. Conn. Fire Ins. Qo. of 
Hartford, Connecticut, v. Argus Cox et al. Judges of 
the Springfield Court of Appeals, 268 S. W. 87j, the 
Court held; 

7 i 

i 

‘‘A statute providing that an assignment Of an 
automobile must be made on the back of the cer¬ 
tificate of ownership delivered by the Secretary 
of State, which certificate shall be presented to 
and filed by the Commissioners, is mandatory; and 
therefore title to an automobile cannot be trans¬ 
ferred in any other way, even by a written assign¬ 
ment complying in essential particulars with the 
form endorsed on the back of the certificate;! and 
a purported purchaser of an automobile who |does 
not receive the assignment prescribed by isuch 
mandatory provision of statute acquires ncj> in¬ 
surable interest in the car.” 


Appellee is entitled to possession of the automojbile. 
Tn Hammond Motor Co. v. Warren , 113 Kan. 44;| 213 
P. S10, the Court held that the purchase of an a|uto- 
mobile in disregard of a statute governing the jsale 
and transfer of such property is void and affords! the 
purchaser no defense in a replevin action instituted 
by the plaintiff having a lawful claim to the property. 
In this case, Hammond Motor Company, in the State 
of Kansas, sold an automobile to one Thoregon, who 
took it to Missouri and thereafter sold it to the defen¬ 
dant. A replevin suit was filed by Hammond agaiinst 
the subsequent purchaser and it appeared that i the 
defendant had not obtained from Thoregon the assign¬ 
ment of the certificate of title as required by statute. 
The sale not having been made in compliance with; the 
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statute by the seller or the purchaser, the contract was 
void and the verdict was in favor of the plaintiff. 

In the instant case, the appellants purported to pur¬ 
chase the automobile in question. They failed to com¬ 
ply with the Motor Vehicle Title and Registration Reg¬ 
ulations, Section 2 (c) supra, which prohibits a person 
from acquiring or disposing of a used motor vehicle 
unless the ^rtificate of title shall have been obtained 
by the penS^jJ who disposes of it and who shall assign 
it at the time of the r transf^r of the ownership of the 
said automobile. 

Therefore, under the reported cases above cited, the 
appellee is entitled to possession of the automobile or 
its value, first, because it has a prior claim thereto, 
having legally recorded its chattel mortgage and, sec¬ 
ondly, because the appellants’ purported purchase of 
the automobile from the dealer, Georgetown Motors, 
Inc. was void because of failure to comply with the ap¬ 
plicable statute. 

The judgment of the lower court should be affirmed. 

Respectfully submitted, 

William R. Lichtestberg, 
Joseph B. Daxzaxsky, 
Counsel for Appellee. 



